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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Sri K.C. Boro, A.J.S.  

Ref: N. I. Case No.07/17.   

        Md. Abdus Salam               ………… Complainant           

         -vs-  

     Md. Tahirul Islam Saikia    ………...  Accused person   

u/s-138 of Negotiable Instruments Act. 

EVIDENCE RECORDED ON   : 04.12.17, 04.01.18, 31.03.18, 01.08.18. 

ARGUMENTS HEARD ON     :  14.02.19, 20.03.19 & 25.04.19. 

JUDGMENT DELIVERED ON :  25.04.19. 

ADVOCATES APPEARED:  

For the Complainant  : Mr. A. Baishya & Mr. R. Patgiri, Ld.   

   Advocates. 

For the Accused : Mr. N. K. Dutta & Mr. K. Talukdar, Ld.   

   Advocates. 

 

                                    J U D G M E N T 

1.   The complainant has filed this complaint case against accused 

Tahirul Islam Saikia u/s-138 of N. I. Act before this court alleging inter-alia that 

the accused person namely Md. Tahirul Islam Saikia is well known to the 

complainant since last few years as both of them are hailing from Nalbari town 
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and they are also good friends. The accused person also carries out contract 

works of other contractor since he does not have any licence for carrying out 

contract work in his own name. On 05.03.16, accused person took an amount of 

Rs.60,000/- only as loan from the complainant for certain of his contract work 

and promised to return the same within a very short period, but the accused did 

not return the said amount to the complainant. The complainant used to urge the 

accused person repeatedly for repayment of the said loan amount taken by the 

accused from him, but the accused did not pay the amount, rather he was giving 

assurance only to pay the amount very shortly. However, after persistent 

demands, the accused person on 25.12.16 issued a cheque to the complainant 

bearing No.000001 dated 25.12.16 for an amount of Rs.60,000/- towards 

payment of the said loan to be collected from the account of accused bearing 

No.50160003189225 maintained with the Bandhan Bank, Nalbari branch. The 

said cheque issued by the accused was presented by the complainant for 

collection through his A/C maintained with the Union Bank of India, Nalbari 

branch on 26.12.16. Thereafter, the authority of Union Bank of India, Nalbari 

branch sent the said cheque to the Bandhan Bank, Nalbari for collection of the 

cheque amount from the account of the accused, but the official of Bandhan 

Bank, Nalbari branch after verifying the account of the accused dishonored the 

said cheque and returned the cheque unpaid with a return memo dated 27.12.16 

to the Manager of Union Bank of India, Nalbari branch assigning the reason 

“funds insufficient” in the account of the accused. Thereafter, Union Bank of 

India, Nalbari branch handed over the said cheque along with the said return 

memo to the complainant. That, on receipt of the said return memo from the 

Branch Manager, Union Bank of India, Nalbari Branch, the complainant through 

his advocate issued notice dated 25.01.17 to the accused informing the reason of 

dishonour of the said cheque issued by him to the complainant and demanded 

him to make available of sufficient funds in his account or to make cash payment 

of the said amount to the complainant within 15 days of receipt of the notice. 

That, the accused person duly received the said notice on 28.01.17 through his 

wife namely Mrs. Deepa Islam Saikia, but within the period as stated in the said 

notice and thereafter also the accused person did not make any payment to the 

complainant or did not make available of funds in his account as demanded. The 
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accused person also did not make any reply to the said notice dated 25.01.17 

issued to him. It is also alleged that the cheque money is legally enforceable debt 

and for nonpayment of the cheque amount, the complainant has been suffering 

from severe loss, mental agony and injury to his health. Finally the complainant 

stated that accused person has willfully and illegally avoided his liability to pay 

Rs.60,000/- to the complainant taken by him and has also avoided the lawful 

demands of the complainant for making the payment.  

2.   This is the complaint petition which has been filed against the 

accused person before this court on 23.02.17. 

 

3.   That, in this case, the complainant submitted an affidavit u/s-200 

CrPC as his initial deposition at the pre-summoning stage of the accused. This 

court after perusal of the complainant's petition, affidavit and other related 

documents issued process against the accused person u/s-138 of N. I. Act.. 

 

4.   That on being received summon, the accused person has 

appeared before the court. The substance of accusation u/s-138 N. I. Act was 

explained to him which he pleaded not guilty but claimed for trial. 

 

5.   That, during trial, the complainant side has examined 2 Nos of 

witnesses including himself such as PW.1 Md. Abdus Salam, complainant and 

PW.2 Hemanta Medhi, Clearing Officer of Bandhan Bank, Nalbari branch. 

 

6.   That after closing the prosecution evidence, the statement of the 

accused has been recorded u/s-313 CrPC wherein the accused pleaded that the 

complainant is his business partner. He also stated that Rs.60,000/- was invested 

by the complainant in his business, not as loan. The complainant as assurance 

wanted a cheque and accordingly, he gave him a duly filled up cheque. He also 

stated in his 313 CrPC statement that the complainant assured to submit the 

cheque only when there was money in his account, but he deposited the cheque 

before money could enter in his account. He also assured that he would hand 

over the amount whenever he would get the bill. It is a fact that the accused has 
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no intention of repayment of the cheque amount and the cheque was issued in 

spite of knowing that it would be dishonoured due to insufficient fund in his 

account. He has a guilt mind on cheating the complainant. It is expected that he 

would not deposit the cheque amount in his account lying with the Bandhan 

Bank, Nalbari. It is reflected by Ext.8 Statement of accounts.  

 

7.   That the accused has adduced defence evidence of himself as 

DW.1 which was duly cross examined by the complainant side.  

 

8.  I have heard the learned counsels appearing for both the sides. 

 

9.   In order to determine the real question in controversy  between 

the parties, the following issues have been taken up for discussion - 

(i)   Whether the accused has legally enforceable liability of the 

cheque amount to the complainant? 

 

(ii)   Whether the legal notice was properly served upon the 

accused by the complainant? 

 

(iii)   Whether the complainant is entitled the cheque 

amount from the accused? 

 

Issue No.(i)               

 

10.  P.W.1 is Md. Abdus Salam, complainant. He deposed that he and 

the accused are hailing from Nalbari town and both of them are friends since 

long back. The accused person took an amount of Rs.60,000/- as loan from him 

in March, 2016 in order to certain his contract works and promised to return the 

same within a very short period of time. Thereafter, the accused did not return 

the said amount to him. He used to urge the accused person repeatedly for 

repayment of the said loan, but the accused did not pay any amount to him, 

rather he gave him assurance to pay the amount shortly. After persistent 

demands, the accused person on 25.12.16 issued a cheque to him bearing 
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No.000001 dated 25.12.16 for an amount of Rs.60,000/- towards payment of the 

said loan to be collected from his A/C No.50160003189225 maintained with the 

Bandhan Bank, Nalbari Branch.  Thereafter, he presented the said cheque issued 

by the accused person to him through his account maintained with the Union 

Bank of India, Nalbari branch on 26.12.16. Later on, the authority of the Union 

Bank of India, Nalbari Branch sent the said cheque to the Bandhan Bank, Nalbari 

for collection of the cheque amount from the account of the accused, but the 

official of the Bandhan Bank, Nalbari Branch after verifying the account of the 

accused person dishonoured the said cheque and returned the cheque unpaid 

with a Return Memo dated 27.12.16 to the Manager, Union Bank of India, Nalbari 

Branch assigning the reason “Funds insufficient” in the said account of the 

accused person. Thereafter the Union Bank of India, Nalbari Branch handed over 

the said cheque along with the said Return Memo to him.  Later, on receipt of the 

said Return memo from the Branch Manger, Union Bank of India, Nalbari Branch, 

he through his advocate issued notice dated 25.01.17 to the accused informing 

the reason of dishonour of the said cheque issued to him and demanded him to 

make available of sufficient funds in his account or to make cash payment of the 

said amount to him within 15 days of the receipt of the notice. The accused duly 

received the said notice on 28.01.17 through his wife namely Dipa Islam Saikia 

and it is also confirmed by the Postal department vide complain settled reply 

dated 09.06.17, but within the period as stated in the said notice, the accused 

did not make the payment to him or did not make available of sufficient funds in 

his account as demanded. The accused also did not reply to his notice.  He also 

stated that the accused person has willfully and illegally avoided his liability to 

pay the amount of Rs.60,000/- and also avoided his lawful demands for making 

payments.   Ext.1 is the cheque No.000001 dated 25.12.16 issued by accused. 

Ext.1(1) is the signature of accused. Ext.2 is the Cheque return memo dated 

27.12.16 issued by Bandhan Bank, Nalbari branch. Ext.3 is the legal notice dated 

25.01.17 issued by the complainant through his advocate to the accused person. 

Ext.4 is the postal registration receipt, Ext.5 is the A/D card returned to the 

sender and Ext.6 is the complaint settled reply dated 09.06.17 issued by the 

postal department. 
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11.   During cross-examination, this witness deposed that accused took 

money from him in the month of March, 2016, but he could not remember the 

date. Accused took money from his residence. Accused alone came to his 

residence in order to bring money. He also stated that the money was at his 

home. He gave money to the accused from his savings. There was no one at the 

time of handing over the money to the accused. As the accused was his friend, 

hence, he did not prepare any paper at the time of handing over the money. He 

asked many times to the accused for repayment. He also stated that he sought 

more than 100 times to return his money, but the accused did not hand over any 

cheque to him till December. He did not state anyone that he is to get money 

from the accused. Accused is also a contractor. Accused told him that he would 

invest the money in his contract business and took the money from him. It is not 

a fact that he invested the money in the business of the accused and not gave 

him money as loan. He does not know whether the accused has not received the 

bill of his contract works. It is not a fact that accused took Rs.50,000/- from him 

and he issued the cheque for an amount of Rs.60,000/- and Rs.10,000/- was 

given as profit. It is not a fact that the accused did not give him the cheque for 

cheating him. 

 

12.   The accused is his defence as DW.1 has stated that PW.1 has 

invested in his supply business and thereafter, the complainant stated him that 

he would not do any business and sought his money whenever he gets his bill. 

The accused further stated that at the time of handing over the money, 

complainant took a cheque vide Ext.1 as security. The accused in his 313 CrPC 

statement stated that the complainant has presented the cheque in the bank 

before money could deposit in his account. It appears that Ext.1 is his cheque 

with his (accused) signature. The amount of Rs.60,000/- is mentioned on it. Thus 

the accused has legally enforceable debt to the complainant PW.1 and it may be 

presumed that the accused has liability of debt to the complainant. Mere denial 

of it would not suffice his defence. Ld. Counsel for the complainant has 

contended relying on 2002 SCC (Cri)14, it is ruled that NI Act, 1881- Ss 

138 & 139 and 118(a) – Presumptions under- Burden to prove that the 

dishonoured cheque was issued to discharge a debt or liability – Held, 
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in view of the provisions contained in Ss 118 and 139, the court has to 

presume that the cheque has been issued for discharging a debt or 

liability; however, the said presumption could be rebutted by the 

accused in his reply to the legal notice that there was no debt or 

liability. Evidence Act, 1872, Ss 114 III (c), 118(a), 139 and 138 of N.I. 

Act. The accused side did not reply of the notice served upon him nor the 

accused adduced any cogent evidence to that effect. It is held by Supreme 

court in 2001 Crl L J that “ the burden of proving that the cheque had 

not been issued for any debt or liability- is on the accused- denial/ 

avarments in reply by the accused are not sufficient to shift burden of 

prove to the complainant- Accused has to prove in trial by leading 

cogent evidence that thee was no debt or liability- setting aside 

conviction on the basis of some formal evidence led by the accused not 

proper; Evidence Act Ss 101, 104.” So, this issue is decided in favour of the 

complainant not against the accused. 

 

Issue No.(ii)      

13.   According to PW.1, the advocate notice Ext.3 was sent to the 

accused by registered A/D which was received by the wife of the accused and in 

return of which the accused contested the case appearing in the court. There is 

no impediment that the accused had not received the notice from PW.1. There is 

also no contention of non receiving of the notice. It was received by the wife of 

accused for which the case would not vitiate or frustrate. The accused did not 

reply against the legal notice. It may by relied on the decision of 2006 Crl LJ I 

wherein it is mentioned that (b) NI section 138- Dishonour of cheque- 

legally enforceable debt- failure of accused in giving reply to legal 

notice issued by the complainant- is one of the strong circumstances to 

draw an inference that the accused borrowed amount from the 

complainant and the cheque was issued towards the part of payment of 

legally enforceable debt.”  Furthermore, as to the fact of the limitation, there 

is no dispute between the parties. It is held that the complainant has filed this 

complaint case within the limit as per provision of law. On bare reading of the 

A/D card it is clear that the notice was duly served upon the accused as his wife 
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Deepa Islam Saikia duly received it from the postman. The accused has not 

disputed it in his defence except routine plea of denial. No cogent evidence has 

been adduced by the accused to rebut it. Therefore, I am of the considered view 

that it was properly served upon the accused relying on the above decision. 

Hence, this issue is also decided in favour of the complainant and against the 

accused.  

 

Issue No.(iii)     

14.   It is evident from the issue No.(i) and (ii) that the complainant has 

been succeeded his case against the accused for the cheque amount of 

Rs.60,000/-.Mere denial or rebuttal by the accused would not suffice, but he is to 

prove it by cogent evidence that there was no debt or liability. The accused 

himself gave his defence and to support his denial no evidence adduced. On the 

other hand, the contention of PW.1 has been supported by PW.2 that Ext.1 

issued to PW.1 was dishonoured by the PW.2 on its presentation due to 

insufficient of fund in the account of the accused. Ext.8 is the statement of 

account of the accused. It shows that from 19.12.16 to 29.12.16, the maximum 

amount in the account of the accused was 9,893.60 on 19.12.16. PW.2 has seen 

the cheque return memo dated 27.12.16 issued by their bank to Union Bank of 

India, Nalbari branch where the cheque was presented. The cheque was returned 

due to fund insufficient. Hence, the evidence given by PW.1 and PW.2 cannot be 

disbelieved. It is proved by the complainant that the accused took an amount of 

Rs.60,000/- from the complainant and later, he did not return any amount to the 

complainant. 

 

15.   DW.1 Tahirul Islam Saikia stated in his evidence that he knew the 

complainant. Both of them used to do partnership business. Both of them 

together worked in supply of the Fishery Department. The complainant invested 

Rs.60,000/- in his supply business. Thereafter, complainant stated him that he 

would not do business anymore and asked him to return Rs.60,000/- whenever 

he gets his bill. At the time of handing over the money, complainant took a 

cheque vide Ext.1 as security. The cheque was blank at the time of handing over 

the same. As he has not received the bill, he is unable to repay the amount. The 
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complainant filed case against the cheque. He did not receive the notice that his 

cheque was bounced as he was at Silchar then. Complainant did not tell him that 

he would file case.  

 

16.   During cross-examination, DW.1 admitted the signature  in Ext.5 

i.e. A/D card is of his wife. DW.1 also admitted that the signature and the the 

writings of amount in Ext.1 is of his signature and his own handwriting. He 

further stated that he has friendly relationship with PW.1. He has no agreement 

of taking loan from PW.1. He denied that he wrote the date in Ext.1. He also 

denied of receiving the legal notice of PW.1. He also denied that on his failure to 

repay the amount of Rs.60,000/-, the complainant has filed this case against 

him. The Ld. Defence counsel has also contended that DW.1 has not issued any 

cheque to PW.1, rather it was given as security cheque. To this contrary, Ld. 

Counsel for the complainant has relied upon the decision of Hon'ble Gujrat 

High Court reported in 1996 Crl. L J 3099 (c) NI Act, s.138- “Dishonour 

of cheque- Entire body of the cheque need not be written by the maker 

or Drawer- only signature of the drawer is material.” 

 

17.   In view of the foregoing discussion and considering all facts and 

circumstances and after meticulous evaluation of the evidence on record, I am of 

the considered opinion that the complainant has succeeded to prove the case 

beyond all reasonable doubt against accused Tahirul Islam Saikia. Hence, 

accused Tahirul Islam Saikia is convicted u/s- 138 of Negotiable Instrument Act.  

 

18.   Heard the accused on the point of sentence. He states that he is 

the only earning member of family and this is his first offence, so, he prays for 

leniency.  

 

19.   In view of the facts and circumstances and taking note of the 

nature of the offence and bearing in mind that the Legislature while incorporating 

the provisions of Chapter XVII, Sections 138 to 142 inserted in the N.I. Act 

(Amendment Act 1988) intends to punish only those who know fully well that 

they have no amount in the bank and yet issued a cheque in discharge of debt or 
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liability already borrowed/ incurred which amount to cheating, and not to punish 

those who refused to discharge the debt for bonafide and sustainable reason, I 

do not like to allow the accused Tahirul Islam Saikia go unpunished. However, 

considering the prayer and status of the accused, I punish him leniently which in 

my view is just and adequate.  

 

20.   In the result, I sentence the accused person namely Tahirul Islam 

Saikia to undergo one year simple imprisonment u/s-138 of N.I Act, 1881 with a 

direction to pay the cheque amount of Rs.60,000/- in double as compensation to 

the complainant as laid down 357(3) of CrPC in default of which simple 

imprisonment of one year so that the accused cannot escape from his liabilities. 

 

21.   His bail bond stands cancelled. 

 

22.   The sentence shall sun concurrently.  

 

23.  Furnish a free copy of the judgment to the accused person 

forthwith. 

   Judgment is written in separate sheets and delivered in open 

court.  

   Given under my hand and seal of this court on this the 25th day of 

April, 2019. 

 

                   (Sri K.C Boro) 

                 Chief Judicial Magistrate,  
                       Nalbari.   

 

Dictated and corrected by me 

 

         (Sri K.C Boro) 

  Chief Judicial Magistrate,                              
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        Nalbari.   

 

 

Jitul 

Appendix: 

Witnesses for the complainant 

PW.1   - Md. Abdul Salam, complainant. 

PW.2   - Hemanta Medhi, Bank Official.  

 

Witnesses for the defence 

DW.1   - Tahirul Islam Saikia. 

Prosecution Exhibits 

Ext.1  - Cheque No.000001, dated 25.12.16. 

Ext.1(1) - Signature of accused. 

Ext.2   - Cheque return memo dated 27.12.16. 

Ext.2(1)  - Signature of Asstt. Branch Manager of Bandhan Bank Sri   
   Hiranya Baruah.  

Ext.3  - Legal Notice dated 25.01.17. 

Ext.4   - Postal registration receipt. 

Ext.5   - A/D card. 

Ext.6   - Complaint settled reply dated 09.06.17. 

Ext.7   - Authority letter. 

Ext.7(1)  - Signature of Branch Manager of Bandhan Bank. 

Ext.8   - Statement of account of accused.  

Ext.8(1)  - Relevant entry dated 19.12.16. 

Ext.8(2)  - Relevant entry dated 27.12.16..  

 

Defence Exhibits 



N.I. Case No.07/2017 

  Page No.12 of 12 

None 

                (Sri K.C. Boro) 

                    Chief Judicial Magistrate,   
                        Nalbari.  



 
 
 

 
 

N.I. Case No.07/17 

O  R  D  E  R 

25.04.19 

  Complainant is absent with step vide petition No.2050/19. He is 

duly represented by his engaged counsel. 

  Accused is present. 

  Heard argument afresh. 

  Later on, judgment is ready and is pronounced in open court. 

  In view of the materials on record, it is held that all the ingredients 

of the offence u/s 138 of the Negotiable Instruments Act, 1881 are satisfied in 

the instant case. Further the complainant has satisfied all the requisites for the 

institution of the complaint; hence it is held that the accused Tahirul Islam Saikia 

has committed the offence u/s 138 of the Negotiable Instruments Act, 1881; as 

such the accused Tahirul Islam Saikia is convicted u/s 138 of the Negotiable 

Instruments Act, 1881. 

   I have heard the both the sides. Accused prayed to be punished 

leniently as he is the single bread earner of his family. 

  Accused Tahirul Islam Saikia is a contractor and is well aware of 

banking transactions, yet he issued a cheque knowing well about the absence of 

amount in his bank account. If the accused is punished leniently it will tend to 

dilute the efficacy of the judicial system. Hence, I am not inclined to extend the 

benefit of the provisions of the Probation of Offenders Act, 1958, because the 

offence is an economic offence and the real intention behind the enactment of 

the said offence is to provide quick remedy to the payee or the holder of the 

cheque, and also to install a sense of confidence and assurance to the business 

community. 

  Considering the nature of the offence and the other attending 

facts and circumstances, I have sentenced accused person namely Tahirul Islam 

Saikia to undergo one year simple imprisonment u/s-138 of N.I Act, 1881 with a 



 
 
 

 
 

direction to pay the cheque amount of Rs.60,000/- in double as compensation to 

the complainant as laid down 357(3) of CrPC in default of which simple 

imprisonment of one year so that the accused cannot escape from his liabilities.  

    The fine amount if recovered be handed over to the complainant 

as compensation. 

   Furnish a free copy of the judgment to the accused person 

forthwith. 

   Case is disposed of on contest. 

 

         (Sri K.C. Boro) 

                                                      Chief Judicial Magistrate,  
                         Nalbari.    
      

Later on: Seen petition No.2058/19 filed by accused person stating that he 

wishes to appeal against the order and judgment of conviction in the appellate 

court. Hence, he prayed for allowing him to remain on previous bail. 

  Prayer is allowed. 

  Accused person is to remain on previous bail till next date. 

 Fix- 24/05/19 for appearance.   

                            

             (Sri K.C. Boro) 
                         Chief Judicial Magistrate, 
                 Nalbari.   

 

 


